
DEFENSE DEBRIEF:
As we welcome a new season of transition and
change, there are several important updates in the
Kentucky workers’ compensation field this fall. The
2025 income benefits schedule and lump sum
discount table have been released, and new fines
for untimely filing of EDI filings have been
launched. You can find them on our website or at
the Kentucky DWC website (see page 2 for the link
- Carrier Performance Assessment).

You will also find three case summaries this month,
two of which will focus on independent contractor
issues and Kentucky’s economic realities test, and
the last of which will focus on the Form 114 and
utilization review.

INSIGHTS ON WORKERS’ COMPENSATION

October 2024

Issue: Was Plaintiff an employee or an
independent contractor?

01. OUFAFA V. TAXI

Issue: Was Plaintiff an employee or an
independent contractor?

02. MACK V. JEANES

Also of note, here is the link to the Kentucky Department of Workers’ Claims Carrier
Performance Assessment System webpage. This mentions that beginning October 1,
2024, the Kentucky Department of Workers’ Claims will go live and begin
automatically assessing timeliness of EDI first reports of injury, subsequent reports of
injury, among others based on the timeliness filing documentation found on the EDI
page. Citations will be issued at $100 per occurrence. This also includes proof of
coverage. This is a new development. Up until now, Kentucky has largely been a no
harm, no foul type of state.

NEW F INES  FROM THE  STATE  FOR  F I L ING  ED I  IN  AN
UNT IMELY  MANNER

THIS
ISSUE:
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03. GRAHAM V. COCA COLA
Issue: Form 114 and utilization review
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WHAT’S NEW IN
WORKERS’ COMP
Now, for  the f i rst  t ime in th is  author ’s  memory,  the
state of  Kentucky is  going to be issuing f ines for
late EDI  f i l ings.  The website from the state of
Kentucky,  which you can f ind here,  ment ions that
beginning January 1st ,  2025,  a not i f icat ion wi l l  be
generated and del ivered to carr iers and f ines may
be issued.  As you can see from the Department of
Workers ’  Cla ims website,  00 acceptances and 04
denials  are supposed to be f i led in EDI  within 10
days of  the date of  in jury .

When submitt ing a form UI  under invest igat ion,  i t  should use the same t imel iness as
in the FROI 04,  which apparently is  10 days.

This  author has always understood that  there was a 15 day deadl ine to invest igate
the cla im consistent with the publ icat ion from the State of  Kentucky found here.

Remember,  i f  you’re going to deny a cla im,  al l  denials  in Kentucky have to be in
writ ing al l  the t ime,  both with the 04 code and with a letter  to the cla imant/treat ing
doctor/claimant ’s  attorney indicat ing why you’re denying the cla im - see 803 KAR
25:240.

RELEVANT LINKS
2 0 2 5  K e n t u c k y  W o r k e r s ’
C o m p e n s a t i o n  M a x i m u m
a n d  M i n i m u m  R a t e s

2 0 2 5  K e n t u c k y  L u m p
S u m  D i s c o u n t  T a b l e

C a r r i e r  P e r f o r m a n c e
A s s e s s m e n t  S y s t e m
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C o n t a c t  U s
Armstrong & Peake
138 S Third Street
Louisville,  KY 40202

Email:
sarmstrong@armstrongpeake.com

Fax: 502.461.8260

Phone: 502.562.1978

Website:
ArmstrongPeake.com
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OUFAFA V. TAXI, LLC D/B/A TAXI
64 S.W.3d 592 (KY SC 2023)

Issue:
Was Plaintiff an employee or an independent contractor?

Facts:  Pla int i f f  Oufafa was working as a Taxi  7  dr iver  when he was shot in the
shoulder ,  but  the Defendant denied the cla im on the grounds that  he was an
independent contractor ,  not  an employee.  

Issue:  Was Pla int i f f  an employee or  an independent contractor?

Holding: The ALJ found that Plaintiff was not an employee and indeed was an independent
contractor. The Board overturned the ALJ award, and the appeal then went up to the Court of
Appeals, then the Kentucky Supreme Court. The Supreme Court remanded the case to the
Administrative Law Judge for finding of fact based on a new test - the “economic realities”
test borrowed from the wage and hour law test in Mouanda v. Jani-King International, 653
S.W.3d 65 (Ky. 2022), which in turn borrowed the economic realities test from a Sixth Circuit
Court of Appeals case. 

The ALJ determined that Plaintiff was an independent contractor under the old cases of
Ratliff v. Redmon, 396 S.W.2d 320 (Ky. 1965) (outlining a nine-factor test for
employee/independent contractor determinations), and Chambers v. Wooten’s IGA Foodliner,
436 S.W.2d 265, 266 (Ky. 1969) In the ALJ’s decision, the Judge found that the Defendant Taxi
7 was a taxi leasing company instead of a taxicab company. The Judge noted that the
predominant factors are split, but that the remaining factors under the Ratliff case weighed
slightly in favor of finding  independent contractor. 

The Board reversed the Judge, concluding that the Judge’s finding that Taxi 7 was a taxi
leasing company was clearly erroneous. Instead, the Board found that Taxi 7 was in fact a
taxicab company, which would make them an employer and the Plaintiff an employee.

The Board further noted that the ALJ erred in finding that the parties manifested their intent
with signed contracts as apparently Taxi 7 had the Plaintiff sign a contract stating that he
knew he was not employee and that he was in fact an independent contractor. The Court of
Appeals held that the bottom line is that Plaintiff controlled his own compensation and Taxi 7
did not control his compensation.

Read the full case here
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OUFAFA V. TAXI, LLC D/B/A TAXI
64 S.W.3d 592 (KY SC 2023)

Here are the 6-factors the ALJ
considered pursuant to Ratliff:

Whether the worker is engaged in
a distinct occupation or business;

1.

Whether the type of work is
usually done in the locality under
the supervision of an employer or
by a specialist, without
supervision;

2.

Whether the worker of alleged
employer supplies the
instrumentalities, tools, and place
of work;

3.

Length of employment;4.
Method of payment, whether by
time or job; and

5.

Whether the work is a part of the
regular business of the alleged
employer.

6.

Here is the 6-Factor Test under
Mouanda and Oufafa:

Permanency of the relationship
between parties;

1.

Degree of skill required for
rendering of the services;

2.

Worker’s investment in
equipment or other materials
for the task;

3.

Worker’s opportunity for profit
or less depending on his skill;

4.

Degree of the alleged
employer’s right to control the
manner in which the work is
performed; and

5.

Whether the service rendered
is an integral part of the
alleged employer’s business.

6.

The Kentucky Supreme Court  stated that  the “central  quest ion”  to the economic
real i t ies test  is  “ the worker ’s  economic dependence upon the business for  which he
is labor ing,”  an inquiry not specif ical ly captured under the ALJ’s  in-depth analysis
nor under our pr ior  caselaw.  I t  further stated:

“Although the ALJ in th is  case did not go so far ,  rely ing too heavi ly on
documentat ion alone cuts against  the true inquiry at  hand:  regardless
of the attempts of  an employer to t ie a worker ’s  hands with paper,
what is  the nature of  their  employment relat ionship? I f  th is  were not
the basic inquiry ,  then independent contractor/employee quest ions
would always come down to the words on a page,  regardless of  how
employers operate their  businesses.  The l ikel ihood of  abuse is  h igh
under such a test . ”



The Kentucky Supreme Court  rel ied upon the economic real i t ies test  put forth in
the Six Circuit  Court  of  Appeals in the Fair  Labor Standards Act cases.   Below is  the
test  f rom Keller  v .  Mir i  Microsystems,  LLC,  781 F .3d.  799,  806 (6th Cir .  2015) .

1 )  The permanency of  the relat ionship between the part ies ;
2)  The degree of  ski l l  required for  the render ing of  the services;
3)  The worker ’s  investment in equipment or  mater ials  for  the task;
4)  The worker ’s  opportunity for  prof i t  or  loss,  depending upon his  ski l l ;
5 )  The degree of  the al leged employer ’s  r ight  to control  the manner in which the
work is  performed;  and
6)  Whether the service rendered is  an integral  part  of  the al leged employer ’s
business.  Kel ler ,  781 F .3d at  807.

K E Y
T A K E A W A Y

J u s t  h a v i n g  a  p e r s o n  s i g n  a  c o n t r a c t  s a y i n g  t h a t  t h e y
a g r e e  t h a t  t h e y  a r e  a n  i n d e p e n d e n t  c o n t r a c t o r  w i l l
n o t  w o r k  i n  t h i s  s t a t e .  T h i s  i s  p a r t  o f  t h e  n e w  t e s t .
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OUFAFA V. TAXI, LLC D/B/A TAXI
664 S.W.3d 592 (KY SC 2023)

The Court  impl ies that  a person should not be bound by a contract  they s igned that
says that  they are an independent contractor  and not an employee.  The Court  went
on to say that ,

“Mouanda acknowledges that  the dist inct ion between an employee
and independent contractor  has broad-ranging consequences:
“Designat ion as an employee or  independent contractor  determines
an indiv idual ’s  ent i t lement,  or  lack thereof ,  to many statutory
employment protect ions. ”  Id .  at  73 .  This  Court  hereby adopts the
economic real i t ies test  to safeguard the protect ions afforded by
workers ’  compensat ion.  Accordingly,  our holding in Mouanda is
extended to the workers ’  compensat ion context . ”

I t  remains to be seen how the test  wi l l  play out ,  but  below is  a br ief  summary of
the Mack v .  Jeanes case,  which is  a recent example of  how the Board v iewed a
Judge’s decis ion using the  economic real i t ies test .

PAGE 05
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MACK V. JEANES AND UNINSURED EMPLOYERS’ FUND
No. 2023-00257 and 2021-00261, KY Worker’s Compensation Board
June 21, 2024

Issue:
Was Plaintiff an employee or an independent contractor?

In  2024,  the Board issued Mack v .  Jeanes and Uninsured Employers ’  Fund,  Board
decis ion numbers 2023-00257 and 2021-00261 ( rendered June 21 ,  2024)  where the
Plaint i f f  appealed the Judge’s decis ion f inding Pla int i f f  Mack an independent
contractor .  Here the Judge decided the case under the economic real i t ies test ,  and
the Board noted that  even short  exclusive relat ionships between the worker and
the company may be indicat ive of  an employee-employer relat ionship under Kel ler
v .  Mir i  Microsystems,  LLC,  781 F .3d.  799,  806 (6th Cir .  2015) .  Exclusiv i ty is  also a
factor  when applying this  standard,  according to the Board.

In th is  case,  Pla int i f f  Mack argued that  her work as a caregiver for  Jeanes,  now
deceased,  created an employer/employee relat ionship.  Mack asserts Defendant ’s
daughter ,  Ms.  Jeanes-Frank,  paid her to provide her mother caregiv ing/nursing
services.  Defendant Jeanes had part-t ime caretakers fol lowing a cancer diagnosis
in 2015,  but she required ful l-t ime companionship as of  2019.  Pla int i f f  Mack was
employed in 2020,  and the care of  Jeanes was the sole purpose of  the working
arrangement .  Defendant Jeanes had passed away in December 2020,  less than four
months after  Pla int i f f  Mack started the caretaking posit ion.  There was no guarantee
for the length of  Mack’s  work.  Here is  how the case turned with the new test :

Regarding the degree of  permanency ,  the short  durat ion of

Plaint i f f ’s  working relat ionship and her knowledge of  the

Defendant ’s  cr i t ical  condit ion weighed in favor of  f inding that  the

Plaint i f f  was an independent contractor .  This  was not a job that

could have lasted years .

1 .

Regarding the degree of  skil l ,  the ALJ and the Board noted that

the Pla int i f f  was a cert i f ied nurs ing assistant  and had worked in

the caretaking industry previously,  but  that  Pla int i f f ’s  actual  dut ies

of cleaning,  cooking,  and medicat ion administrat ion were of  an

unski l led nature that  t i l ted in favor of  the employer-employee

relat ionship.  

2 .

Regarding the Plaintiff ’s  investment ,  there was l imited in favor of

an employer- employee relat ionship

3.

Read the full case here



1 .

d2 .

d3.

Regarding the Pla int i f f ’s  opportunity for  profit  or  loss ,  the Judge

noted that  Pla int i f f  could work addit ional  hours and more shif ts

which lent  to the favor that  the Pla int i f f  was an independent

contractor .  

4 .

Regarding the degree of  control ,  g iven the test imony of  the case,

the Judge found that  the Defendant had l imited supervisory

powers,  and the caregivers were in large part  unsupervised.  The

degree of  control  enjoyed by the Pla int i f f  and the lack of  control

suffered by the Defendant weighed heavi ly in favor of  the

independent contractor  status .  

5 .

Regarding Pla int i f f ’s  role in the business ,  the Judge had ser ious

diff iculty f inding that  the Defendant was in the business of

providing care for  her a i l ing mother .  This  may be the decis ive

factor .

6 .
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MACK V. JEANES AND UNINSURED EMPLOYERS’ FUND
No. 2023-00257 and 2021-00261, KY Worker’s Compensation Board June 21, 2024

Here,  one of  the key factors was that  the deceased Defendant ’s  daughter ,  Ms.
Jeanes-Frank,  a  ret i red woman,  earned no compensat ion or  prof i t  f rom helping her
mother obtain caretakers .  This  s imply is  not  a business.  The Board found that  the
Judge’s decis ion reasonably concluded that  the daughter was not in the business
of supplying caretaking.  She was instead an administrator  handl ing rout ine tasks .

I t  is  also important to note that  the defense put forth a v igorous defense with
test imony from the Defendant and what appears to be at  least  two other nurses
and other caretakers .  The qual i ty of  evidence on behalf  of  the Defendant is  notable
here.

K E Y
T A K E A W A Y

T h e  q u a l i t y  o f  e v i d e n c e  i s  i m p o r t a n t .  T h e
d e f e n s e  h e r e  p u t  f o r t h  d e p o s i t i o n s  a n d  h e a r i n g

t e s t i m o n y  e x p l a i n i n g  t h e i r  p o s i t i o n .
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GRAHAM V. COCA-COLA CONSOLIDATED INC.
No. 2018-72879, KY Worker’s Compensation Board
June 28, 2024

Issue:
Does Plaintiff have to use a Form 114 for certain medical expenses, and does Plaintiff have to

submit pre-authorization requests to comply with utilization review guidelines?

Facts:  Pla int i f f  Graham appealed a decis ion of  a Judge where she denied certa in
medical  expenses based on the Form 114 regulat ion and other defenses.  Pla int i f f
submitted treatment bi l ls  after  the fact  without giv ing the Defendant proper t ime
for pre-author izat ion/ut i l izat ion review.  Pla int i f f  had moved to a di f ferent state
which makes treatment problematic .

Issue:  Does Pla int i f f  have to use Form 114 for  certa in medical  expenses and does
Plaint i f f  have to submit  pre-author izat ion requests to comply with ut i l izat ion review
guidel ines?

Holding:  I t  depends.   Board upheld Judge’s decis ion denying some of  the
treatment and awarding other treatment .

Pla int i f f  had a ser ious low back in jury in July 2018 l i f t ing a transmission and
underwent mult iple back surger ies .  He also underwent a bladder st imulator
implant in 2019.  He was found permanently and total ly disabled by a Judge.  He
then moved to Texas in 2020.

The Defendant ,  Coca-Cola,  moved to reopen,  f i l ing a Form 112 medical  dispute
contest ing reimbursement requests for  two home modif icat ions,  a  powered
wheelchair ,  and a v is i t  to a physic ian in Texas who would not agree to be governed
by the Kentucky medical  fee schedule or  Workers ’  Compensat ion system. There
was a supplemental  dispute regarding Pla int i f f ’s  proposed travel  expenses to
Cincinnat i  to see the urologist  who performed an in i t ia l  surgical  implant for  a
st imulator  for  bladder control  in  2019.  There was also an issue based in the exist ing
medical  dispute by the Pla int i f f  regarding ut i l izat ion review denial  for  adult
Depend diapers .  The Administrat ive Law Judge found a Form 114 – which is
supposed to be used by the Pla int i f f/Employee for  re imbursement – for  home
modif icat ions non-compensable because these expenses were never discussed or
submitted to the insurance carr ier  unt i l  after  the complet ion of  the work,  such that
ut i l izat ion review beforehand could not be performed.  Form 114 expense requests
are supposed to be submitted every 60 days by pla int i f fs  per 803 KAR 25:096,
sect ion 11 .

Read the full case here
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GRAHAM V. COCA-COLA CONSOLIDATED INC.
No. 2018-72879, KY Worker’s Compensation Board, June 28, 2024

The Board noted that  in  a post-award medical  fee dispute,  the burden of  proof and
r isk of  non- persuasion with respect to reasonableness and necessity of  medical
treatment fal ls  on the employer per Nat ional  Pizza Company v .  Curry,  802 S.W.2d
949 (Ky.App.  1991) .  The Board noted that  no not ice was provided to the employer
regarding these home modif icat ions that  were performed unt i l  the f i l ing of  the
Form 114,  and Plaint i f f  posited that  ut i l izat ion review should have taken place after
the fact .  The employer argued the opposite -  that  i t  had the r ight  to obtain
ut i l izat ion review on these home modif icat ions before they were instal led.

Here the Board upheld the Judge’s decis ion on a myriad of  medical  disputes.  The
Board stated that  i t  recognized that  c i rcumstances wi l l  occur when in jured workers
who are ent i t led to medical  benef i ts  per statute move out of  state,  or  even the
country,  creat ing substant ial  issues regarding treatment .  I t  urged communicat ion
between the part ies as the only pract ical  solut ion.

The Board upheld the Judge’s denial  of  home modif icat ions because the Judge
found that  there was a lack of  a specif ic  information contained in the prescr ipt ion
for  home modif icat ions and because of  the fa i lure to submit  i t  pr ior  to the work
being done.  This  was upheld by the Board given the substant ial  evidence l isted by
the Administrat ive Law Judge.

This case also involved a ful l  reading of  803 KAR 25:096 which discussed that
medical  t reatment is  supposed to be under the coordinat ion of  a s ingle physic ian
selected by the employee -  pursuant to the Form 113 .  See 803 KAR 25:096 Sect ion
3 which states :
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Section 3.  Employee Selection of  Physician.
Except for  emergency care,  t reatment for  a work-related in jury or
occupat ional  disease shal l  be rendered under the coordinat ion of  a
s ingle physic ian selected by the employee.  The employee shal l
give not ice to the medical  payment obl igor of  the ident i ty of  the
designated physic ian by tender ing the completed Form 113,
including a wri t ten acceptance by the designated physic ian,  within
ten (10)  days after  t reatment is  commenced by that  physic ian.

1 .

Within ten (10)  days fol lowing receipt  of  a Form 113 designat ing a
treat ing physic ian,  the medical  payment obl igor shal l  tender a
card to the employee,  which shal l  be presented to a medical
provider each t ime that  a medical  service is  sought in connect ion
with the work-related in jury or  occupat ional  disease.

2 .



GRAHAM V. COCA-COLA CONSOLIDATED INC.
No. 2018-72879, KY Worker’s Compensation Board, June 28, 2024
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This case also discussed the ut i l izat ion review deadl ines found in the then
appl icable regulat ion 803 KAR 25:190.  803 KAR 25:190 has now been replaced by
803 KAR 25:195 and some of  the pert inent parts are l isted below highl ighted in
yel low. d1 .

Ut i l izat ion review shal l  commence once the medical  payment
obl igor has not ice that  a cla ims select ion cr i ter ia  has been met .
The medical  payment obl igor may waive ut i l izat ion review
pursuant to KRS 342.035(5) (c)  within two (2)  business days of  not ice
that  a cla ims select ion cr i ter ia  has been met unless addit ional
information is  required,  in  which case,  ut i l izat ion review shal l  be
waived within (2 )  business days fol lowing receipt  of  requested
information.

2 .

The fol lowing requirements shal l  apply i f  preauthor izat ion has
been requested and ut i l izat ion review has not been waived by
the medical  payment obl igor :

a .

The in i t ia l  ut i l izat ion review decis ion shal l  be communicated
to the medical  provider and employee within two (2)
business days of  the in i t iat ion of  the ut i l izat ion review
process,  unless addit ional  information is  required.  I f
addit ional  information is  required,  a s ingle request shal l  be
made within two (2)  addit ional  business days;

i .

I t  should be noted that  upon ut i l izat ion review, the physic ian denied the request
for  adult  diapers .  The Board also noted that  “Clearly ,  when a general  home
modif icat ion,  or  equipment such as a van is  at  issue,  i t  is  incumbent upon the
injured worker to coordinate to some degree with the insurance carr ier . ”

As a reminder,  insurers / TPAs have 2 days to obtain a Ut i l izat ion Review from the
t ime a cla im select ion cr i ter ia  is  t r iggered.   A request for  preauthor izat ion is  a
cla im select ion cr i ter ia .    This  is  a fast  turn around t ime for  UR.  

K E Y
T A K E A W A Y

S e n d  a  l e t t e r  t o  t h e  P l a i n t i f f  a n d  h e r / h i s  a t t o r n e y  e a r l y  o n  i n
l i t i g a t i o n  r e m i n d i n g  t h e m  o f  t h e  6 0 - d a y  r u l e  t o  s u b m i t  F o r m
1 1 4  e x p e n s e  f o r m s .  R e m e m b e r  t h a t  u t i l i z a t i o n  r e v i e w  i s  a
f e a t u r e ,  n o t  a  b u g .  B e s i d e s ,  u t i l i z a t i o n  r e v i e w  i s  r e q u i r e d  i n
m a n y  c i r c u m s t a n c e s ,  a n d  y o u  r e a l l y  n e e d  t o  r e a d  t h a t
r e g u l a t i o n  - 8 0 3  K A R  2 5 : 1 9 5 .

Final ly ,  be aware of  the 30-day rule in Kentucky for  post-award/post-sett lement
medical  disputes – the employer has the burden of  proof ,  and the employer has to
f i le the medical  dispute Form 112 and motion to reopen/motion to jo in within 30
days of  receiv ing a treatment request .  At  day 31 ,  the treatment can become
compensable post-award post-surgery.


