MAY 2021
NEWSLETTER
WHAT' S NEW IN KENTUCKY?
As of the writing of this newsletter, we have just been informed that Commissioner Swisher is no
longer the Commissioner at the Kentucky Department of Worker's Claims. We do not know the
reason why, but we wish former Commissioner Swisher well. He worked many years as a Judge,
then Chief Judge, acting Commissioner, then Commissioner. Former Commissioner Swisher was
a stabilizing force for the Kentucky Worker's Compensation community and he will be missed.

The Department of Worker’s Claims will hold a hearing July 29, 2021 at 10 a.m. EST to receive comment
regarding proposed new regulation 803 KAR 25:165 regarding electronic data interchange (EDI) vendor
approval. This was announced last week, and a copy of the 14-page proposed regulation can be found
with the Kentucky Department of Worker’s Claims website. This regulation requires an application for
approval as an EDI vendor to be submitted to the Kentucky Commissioner of the Department of Worker’s
Claims with a formal vendor application.
The new regulation requires that the applicant provide and identify a contact person capable of
providing quick resolution of EDI issues including the contact’s
Name
Phone Number
Email Address
Physical Address
The applicant shall submit a list of all insurance carriers for which it will be delivering and receiving data
and shall include the name of the insurance carrier, a contact person for the insurance carrier, that
person’s email, phone number, and mailing address, and the applicant “shall submit data for no less than
10 insurance carriers.” The applicant “shall be and remain a member of the IABC.”
Author note: Former Commissioner Swisher may have been frustrated with the current state of affairs with
EDI vendors and being able to contact them quickly to resolve issues.
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CASE SUMMARIES

By: Matt Brotzge

Safety Violation Claim - 30% Penalty Against Employer
Massengill v. D.W. Wilburn, Inc., Davis Brothers Roofing, et al.,
Kentucky Workers' Compensation Board
Claim No. 2017-01063 (decided October 9, 2020)
The Plaintiff, Massengill, filed a claim against employer D.W. Wilburn
asserting up-the-ladder liability and that either D.W. Wilburn or Davis
Brother’s Roofing knowingly or willfully failed to comply with any safety
regulations or provisions. If the claimant were successful in in asserting
the Defendants knowingly or willfully failed to comply with any safety
regulation, any award plaintiff received would be enhanced by 30%
pursuant to KRS 342.165(1) via a violation of the “general duty” clause
found in KRS 338.031(1).

KRS 342.165, in essence, requires employers to maintain a safe work environment for their employees
by ensuring they follow specific statutes and regulations governing their specific field or industry. This
statute is often tied together with KRS 338.031(1)(a) which creates a “general duty” to maintain a safe
work environment from recognized known hazards which could cause serious harm or death. Failure to
follow either of these statutes can result in a 30% enhancement of a claimant’s award.
In the Administrative Law Judge’s decision, Judge Monica Rice-Smith, did not award the 30%
enhancement of Massengill’s claim. On appeal, Massengill asserted that the ALJ did not make
sufficient findings to deny the 30% enhancement, and Massengill asserted that the overwhelming
evidence supported a contrary result.
The claim itself involved an injury Massengill sustained on June 15, 2015 when the boom lift and rough
terrain forklift he was working on tipped over, causing him to fall approximately forty feet. Massengill
alleges “the employer did not provide a safe work environment as they did not properly train their
employees to utilize the appropriate equipment with the boom lift occupied by Plaintiff causing it to tip
over and causing the Plaintiff serious injuries.”
In support of his allegation, Massengill filed the incident report, citations, and notifications of penalty
issued by the Kentucky Labor Cabinet, Occupational Safety and Health Program (“KOSH”). The report
issued by KOSH stated that the lift occupants motioned to the operator that they were ready to be
lowered down. The operator turned on the machine and tilted the machine’s body to the left, away from
the work area. When the body was tilted, the lift platform, forty feet in the air, also tilted.
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The operator stated he lost handle of the lever that conducted the tilt and the body continued to tilt to
the left away from the work site. The tilting continued until the machine went too far and crashed to the
ground. That crash caused the workers on the lift platform to be thrown from the lift and fall forty feet.
One worker was killed and the other was hospitalized.
There were several issues with the set up of the boom lift in this scenario. First, the operator manual
required that the platform the lift was on be no wider than the truck it sat on. Here the platform was
4x16 feet and the truck was 4x10 feet. Second, the operator of the lift was not proven to be a certified
forklift operator.
Third, the operator’s manual required the boom to be level before it is raised and indicates the body is
never to be tilted with the boom raised. Finally, the rough terrain forklift was not to be used to lift
personnel. If personnel must be lifted, they can only be lifted if the boom lift is on an appropriately sized
platform.
Upon review by KOSH, Wilburn was cited for a serious violation of 29 CFR 1926.602(d). That
regulation requires employers to supply proper equipment. Wilburn was cited because they did not
require Davis Brothers to supply a certified forklift operator or an appropriately sized platform.
Counter to the Plaintiff’s allegations, the Defendant’s representatives testified they were unaware the lift
platform was oversized, stating that, since it was fabricated that way, they assumed it was appropriately
sized. Further, the operator of the lift testified he was trained on the machine; however, he lost his
wallet which contained his certification card. The operator further testified he reviewed the manual prior
to operating the lift, and that lifts typically used for raising personnel were unavailable and that the
rough terrain forklift was required.
In her opinion, the ALJ found that the plaintiff did not satisfy his burden of proving a safety violation.
She noted that to prove a safety violation, there must be either a violation of a specific safety provision
or evidence of “intent” to violate a specific safety provision. Intent, the ALJ noted, may be inferred from
an employer’s failure to comply because employers are presumed to know what state and federal
regulations require. Chaney v. Dags Branch Coal Co., 244 S.W.3d 95 (KY 2008). Thus the term “intent”
under this statute does not mean the same as intent under the general law of Torts, and this is more
similar to a gross negligence standard.
The ALJ found that “Intentional Failure” must be more than simple negligence. Penalties pursuant to
KRS 342.165(1) are punitive and require a level of conduct by a party equivalent to malfeasance rather
than misfeasance or nonfeasance. Terry v. AFG Industries, WCB Opinion No. 00-94292 (January 2,
2003).
The ALJ relied on the Employer representatives who testified they believed the equipment to be safe
and that the operator was certified to operate the equipment. The ALJ found there was no evidence the
Defendants knowingly or willfully failed to comply with any safety regulations or procedures.
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On appeal, Plaintiff argued the ALJ failed to follow Chaney v. Dag’s Branch Coal Co., supra which held
intent could be inferred. The ALJ, he argued, did not make any findings on that issue.
On appeal, the Board’s only determination was whether there was enough evidence to compel a
different finding. The function of the Board is limited to a determination of whether the findings made by
the ALJ are so unreasonable under the evidence they must be reversed as a matter of law. Ira A.
Watson Department Store v. Hamilton, 34 S.W.3d 48 (Ky. 2000).
In their opinion, the Board stated the record must contain evidence of the existence of a violation of a
specific safety provision, whether state or federal. Second, the Board stated evidence of “intent” to
violate a specific safety provision must also be present.
“An employer is presumed to know what specific state and federal statutes and regulations concerning
workplace safety require,” the Board continued.
In their review, the Board discussed the General Duties statute for workplace safety, KRS 338.031(1)
(a), stating that a violation thereof is enough to constitute a violation of KRS 342.165 requirement that a
specific statute was ignored. However, a violation of the General Duty requires a violation egregious
enough to justify granting an enhancement under KRS 342.165. Essentially, the employer must be
found to have intentionally disregarded a safety hazard that even a lay person would obviously
recognize as likely to cause death or serious physical harm. Hornback v. Hardin Memorial Hospital,
411 S.W.3d 220, 226 (Ky. 2013).
In concluding this case, the Board did not make any findings regarding the applicability of KRS
338.031(1)(a) or KRS 342.165. Instead, the Board found the ALJ did not make sufficient findings to
support her decision. The Board remanded the claim to the ALJ for additional findings of fact. The
Board instructed the ALJ to specify which safety rule or regulation she is considering in her KRS
342.165(1) analysis and to perform a complete analysis pursuant to Chaney v. Dags Branch Coal Co.,
supra.

KEY TAKEAWAYS
A FINDING BY KOSH OF A VIOLATION OF A SAFETY REGULATION OR
STATUTE OFTEN LEADS TO THE 30% SAFETY PENALTY, AND THE JUDGE
HERE WILL HAVE TO EXPLAIN WHY SHE DID NOT AWARD THE 30%
PENALTY HERE ON REMAND.
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Medical Disputes - Multiple Medications
Family Dollar v. Lisa Gooslin and Dr. Mansoor Mahmood,
Kentucky Workers' Compensation Board Decision
Number 2014-67500 (published February 2019)
The employer Family Dollar appealed a medical dispute opinion and
order from Judge Roland Case, the Administrative Law Judge, who
made a finding of fact that medications hydrocodone and tizanidine
were compensable. The Judge did find that diclofenac gel was not
reasonable and necessary treatment, and that only an annual drug
screens and quarterly office visits were reasonable.

By: Steve Armstrong

This is a case that involves Kentucky's case law from the Kentucky
Supreme Court where after the initial case is decided by a judge and
future medical benefits are awarded or where future medical benefits
are left open by a settlement with the parties, the burden of proof that
treatment is not reasonable and necessary shifts onto the employer. In
a post-award medical fee dispute, the burden of proof and risk of non-persuasion with respect to the
reasonableness of medical treatment falls on the employer. National Pizza Company v. Curry, 802
S.W.2d 949 (Ky. App. 1991). The plaintiff no longer has the burden of proof that treatment and
medications are reasonable and necessary once the judge awards future medical treatment as the
prior judge (Honorable Jeannie Owen Miller - now retired) did in August 2017 with a permanent total
disability award (PTD), awarding medical benefits for life for the lumbar spine and psychological
injuries.
The employer filed a timely motion to reopen, within the 30-day rule, in June 2020 and the case
actually went to a hearing on September 14, 2020.
The plaintiff testified at hearing, and the employer relied on an independent medical evaluation from Dr.
Gregory Snider and three different Utilization Reviews.
It is clear from the record that Dr. Mahmood has been treating the patient monthly for quite some time,
possibly as far back as August 2014.
The Board noted the foundation for post award medical disputes as follows:
"KRS 342.020 provides that it is the responsibility of the Defendant-employer to pay for
the cure and relief from the effects of an injury or occupational disease, all medical,
surgical, hospital treatment, including nursing, medical, and surgical supplies and
appliances as may be reasonably be required at the time of the injury and thereafter
during disability. However, treatment which is shown to be unproductive or outside the
ho
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type of treatment generally accepted by the medical profession is deemed
unreasonable and non-compensable. This finding shall be made by the ALJ based upon
the facts and circumstances surround each case. Square D. Company v. Tipton, 862
S.W.2d 308 (Ky. 1993)
In a post-award medical fee dispute, the employer has the burden of proving that
contested medical treatment is not reasonable or necessary for the cure and relief of a
work injury. National Pizza Company v. Curry, 802 S.W.2d 949 (Ky. App., 1991).
Plaintiff retains the burden of proof on the issue of work-relatedness. Addington
Resources, Inc. v. Perkins, 947 S.W.2d 421 (Ky. App. 1997). In a medical dispute
reopening, the claimant is obligated to present medical evidence to overcome expert
medical testimony on issues of causation which are not apparent to a layperson.
Kingery v. Sumitomo Electrical Wiring, 481 S.W.3d 492 (Ky. 2015).”
The Board further noted that:
"The provision 'cure and relief' in KRS 342.020 does not require that the care in
question cure the condition. In Conley v. Super Services, LLC, 557 S.W.3d 917, 921922 (Ky. 2018), the Kentucky Court of Appeals held:
The ALJ determined that the proposed caudal epidural injection was not reasonable
and necessary based upon Dr. Lewis's opinion that there was no evidence of the
improved functioning and no documentation that the injections resulted in any decrease
in pain medication for any period. However, KRS 342.020(1) requires neither of these
conclusions. 'It is clear that KRS 342.020(1) places responsibility on the employer for
payment of medical and nursing services that promote cure and relief from the effects of
a work-related injury . . . All that is required is that the services be for cure and relief of
the effects of injury.' See Bevins Coal Co. v. Ramey, 947 S.W.2d 55, 56 (KY. 1997)
(Emphasis added in original)."
Judge Roland Case made the following key findings:
"The Defendant-employer contests monthly drug screens. Pursuant to KRS
342.020(13)(c), the employer is only liable for one urine drug screen per year if the
patient is considered to be low risk, two if the patient is considered to moderate risk,
and four if the patient is considered to be high risk. There is nothing in the record to
indicate the Plaintiff is high risk or moderate risk and, hence, the employer is only liable
for one urine drug screen per year"
"The ALJ notes in passing that Norco and Zanaflex (Tizanidine) are both Y drugs under
the drug formulary and do not require pre-authorization. The employer can contest Y
drugs, but Y drugs do not require "articulated sound medical reasoning" required in 803
KAR 25:270 Section 3(3).”
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The employer contested the monthly drug screens, noted that KRS 342.020(13)(c) holds that the
employer is only liable for one urine drug screen per year if the patient is considered to be low risk, two
if the patient is considered moderate risk and four if the patient is considered high risk. There was
nothing in that record to indicate that the plaintiff is high risk or moderate risk, and therefore Judge
Case found that the employer was only liable for one urine drug screen per year. Judge Roland Case
also agreed with the employer that there was no justification for monthly office visits, and relied on the
opinion of Dr. Greg Snider finding that only quarterly visits should be reasonable. The Judge went
further stating that medications could be prescribed on a 90 day basis. Doctors hate this kind of ruling
because they hate interference with their practice, and no doubt hate the interference in their billing
cycles.
Regarding the award of continuing treatment for hydrocodone and tizanidine, Judge Case found Ms.
Gooslin a credible witness and the case seems to have turned on her personal testimony that these
medications with her pain levels.
Judge Case did find diclofenac gel not to be reasonable or necessary based solely on the opinion of
one of the Utilization Reviewers. It stated that this gel product was outside the guidelines. Kentucky
now utilizes the ODG guidelines for narcotic medications, and Judge Case noted Norco and Zanaflex
(tizanidine) are both Y drugs under the drug formulary and do not require pre-authorization. The
employer can contest Y drugs, but Y drugs do not require "articulated sound medical reasoning"
required in 803 KAR 25:270 Section 3(3).

KEY TAKEAWAYS
JUDGE ROLAND CASE SEEMS TO HAVE SPLIT THE DECISION AND HE
OBVIOUSLY WANTED TO CUT DOWN SOME OF THE EXPENSE IN THIS
CASE FINDING THAT MONTHLY VISITS ARE NOT REASONABLE AND
NECESSARY, AND THAT THE PRESCRIPTION GEL IS NOT REASONABLE
AND NECESSARY, AND THAT THERE WAS NO NEED FOR SO MANY
DRUG SCREENS. JUDGE CASE FOUND DR. GREGORY SNIDER
CREDIBLE. THE EMPLOYER IS STILL SUBJECT TO KENTUCKY’S
INFAMOUS 30-DAY RULE ON REOPENINGS FOR MEDICAL DISPUTES,
AND IT IS UNLIKELY THAT THIS RULE WILL END ANY TIME SOON.
JUDGE CASE DISCUSSED KENTUCKY’S ADHERENCE TO THE ODG
GUIDELINES ON PHARMACY.
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By: Steve Armstrong

45-Day Rule Does Not Apply Pre-Litigation
Cambrian Holding Company Inc, v. LD Sexton, Appalachian
Regional Team et. al.,
Kentucky Workers' Compensation Board Decision
Numbers 2019-01095, 2019-00595, and 2018-60509
(published March 26, 2021)

Employer Cambrian appealed the award and order from Judge Peter
Naake, former head of the plaintiff's bar for Kentucky Workers'
Compensation. Judge Naake was appointed last July 2020 by Governor
Andy Beshear. Cambrian argued that the Judge erred in finding plaintiff
permanently and totally disabled
due to cervical injury and for finding that the 45-day rule found in
pe
KRS 342.020 for medical providers to submit medical expenses did not apply pre-judgment/preaward. Due largely to the Kentucky's broad substantial evidence standard for appeals, the board
affirmed Judge Naake's decision.
This case provides an interesting insight into the reasoning of a very new judge, Judge Naake.
Plaintiff alleged an injury as being a severe blow to the top of the head while walking in an
underground coal mine striking the top of his head against the roof mine while his body continued to
move causing sudden head and neck pain. Plaintiff underwent major surgery to his neck requiring
cervical fusion surgery and Judge Naake noted "There is no countervailing testimony that he merely
bumped his head." It is interesting that Judge Naake was looking at the lack of countervailing
testimony. Also, interesting that Dr. John Gilbert, neurosurgeon, is performing surgery again after
having stints of not performing surgery.
It is also interesting that this case involves a star cast of testifying physicians including Dr. Russell
Travis and Dr. David Muffly on the defense side. Judge Naake countered their opinion stated that
they overstated the treatment that plaintiff had undergone for his neck and for his headaches prior to
his work injury. Judge Naake also cited the fact that while plaintiff had pre-existing neck pain and
infrequent headaches, they were much worsened resulting in neck surgery and painted to that judge
a "convincing picture of a dormant and non-disabling cervical condition aroused out of a disabling
reality by a work-related accident." (citing McNutt Construction/First Gem. Servs v. Scott, 40 SW 3rd
854, 859 (Ky.2001).
The Board cited Judge Naake's opinion verbatim, and Judge Naake goes to great depth how he
adopted the AMA impairment rating from Dr. Gilbert, how he finds that plaintiff did not retain the
physical capacity to return to the type of work or the type of the injury as well. Further, Judge Naake
cited the factor test found in Kentucky Supreme Court decision City of Ashland v. Stumbo, 461 S.W.
3rd. 392, 396-97 (Ky. 2015) in his finding that plaintiff Sexton was permanently and totally disabled
(PTD). Judge Naake noted as well that plaintiff Sexton had a high school education, the record
showed
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showed that he took special education classes in high school due to problems with reading and writing
and probably had a learning disorder which seems to have weighed a lot in Judge Naake's decision to
award Mr. Sexton permanent total disability benefits. Plaintiff had been a coal miner since he was 19
years old, and now could no longer work as a coal miner. The board also cited large portions of Judge
Naake's decision verbatim regarding the 45-day rule. This claim was denied by the defendant soon
after treatment started, and Judge Naake noted that the defendant now complains that medical bills
were not submitted within 45 days of treatment.
Despite the plaintiff language in the statute KRS 342.020 requiring medical providers to provide bills to
employers, insurers and TPAs within 45 days of treatment, Judge Naake noted that the Workers'
Compensation Board had consistently held in recent years that the 45-day rule has no application to a
claim before an award has been made.
The Board noted that in 1993, the Kentucky Supreme Court ruled in R.J. Corman Railroad
Construction v. Haddix, 864 S.W. 2nd 915, 918 (Ky.1993) that the requirement to pay bills within 30
days of receipt only applies to bills received by an employer after an ALJ has determined that said bills
are owed by the employer, and therefore the 30-day rule against the employer does not apply preaward. Therefore, the board will not enforce the 45-day rule against medical providers pre-award or
pre-settlement.

KEY TAKEAWAYS
WE CAN EXPECT JUDGE NAAKE TO BE THOROUGH, AND WE CAN
EXPECT HIM TO LOOK AT EMPLOYEE' S EDUCATION LEVEL AS A
FACTOR IN PERMANENT TOTAL DISABILITY AWARDS.JUDGE NAAKE
LOOKS FOR COUNTERVAILING EVIDENCE AGAINST THE PLAINTIFF’S
CASE. THE BOARD IS STILL HOLDING THAT THE 45-DAY RULE HAS NO
APPLICATION PRE-ALJ AWARD/SETTLEMENT WHICH MEANS THAT
MEDICAL PROVIDERS CAN WAIT UNTIL THE DAY BEFORE THE HEARING
IN ORDER TO SUBMIT THEIR BILLS TO THE EMPLOYER, INSURER OR TPA.
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